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DOES THE DEATH OF AN OFFEROR 
NULLIFY HIS OFFER? 


By Merton L. Ferson* 


‘‘The death of the promisor, before the 
offer is acted upon, is a revocation of the 
offer.’ This oft-repeated statement is 
sometimes made with bland assurance 
that it is a necessary corollary of the 
rule that it requires a ‘‘meeting of minds’’ 
to make a contract.” Ofher times the 
proposition seems to stand upon reason- 
ing to this effect: The offeror could when 
living (by giving notice) revoke his of- 
fer; the dead offeror is unable to act; 
therefore, the offer is revoked.* 

In most cases where the death of an 
offeror occurs, that fact may be deemed 
to revoke the offer without much, if any, 
injustice resulting. Some cases, however, 
present situations in which it produces 
shocking hardships to the offerees to hold 
that death of the offerors, unknown to the 
offerees, has terminated the offers. Sup- 
pose such a case as this: A said to B, ‘‘I 
request you to furnish goods to X tomor- 
row morning to the value of $100, and in 

*Dean of the College of Law, University of Cin- 
cinnati, Cincinnati, Ohio. 

This article appeared in 10 Minn. L. R. 373, and 


is reprinted by permission after some minor 
changes made by the author. 


(1) Pratt v. Trustees of Baptist Society, (1879) 
93 Ill. 475, 34 Am. Rep. 187. 


(2) “The continuation of an offer is in the na- 
ture of its constant repetition, which necessarily 
requires someone capable of making a repetition. 
Obviously this can no more be done by a dead man 
than a contract can, in the first instance, be made 
by a dead man.”’ Pratt v. Trustees of Baptist So- 
ciety, (1879) 93 Ill. 475, 34 Am. Rep. 187. 


(3) Jordan v. Dobbins, (1877) 122 Mass. 168; 
Aitken v. Lang, (1899) 106 Ky. 652, 51 S. W. 154. 
“Death terminates the power of the deceased to 
act and revokes any authority or license he may 
have given if it has not been executed or acted 
upon.” Aitkin v. Lang, (1899) 106 Ky. 652, 51 S. 
W. 154. Professor Parks in a well written article 
advances the idea that there is an implied term 
in every offer to the effect that it will lapse at 
the offeror’s death. 23 Mich. L. Rev. 475. This 
seems, at least, a more rational explanation of the 
unfortunate rule than it is to call the offeror’s 
death a “revocation.” The essence of a revoca- 
tion is notice to the offeree. ‘An uncommunicat- 
ed revocation is, for all practical purposes, and in 
point of law, no revocation at all.” Stevenson v, 
McLean, (1880) L. R. 5 Q, B, 346, 
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consideration of your doing so I will pay 
you.’’ A dies before morning; but B, un- 
aware of the death, transfers the goods to 
X. Has B a contract claim against A’s 
estate? Some courts have smugly an- 
swered to the effect that the death of an 
offeror revokes the offer and denied to B 
any contract claim.* Other courts have 
balked when the proposition was heading 
them toward such an unfair result.5 One’s 
faith in the common law leads him to 
question a principle which leads to injus- 
tice, particularly when a substantial num- 
ber of courts refuse to follow it. 

The explanation of the proposition gen- 
erally runs something like this: 

‘“‘This event (death of offeror) is in it- 
self a revocation as it makes the proposed 
agreement impossible by removing one of 
the persons whose consent would make 
“*? 

It will be observed that this explanation 
assumes that there must literally be’a 
meeting of minds to make a contract. 
That assumption is the reot of the diffi- 
culty. 

‘‘If the formation of a contract re- 
quired mutual mental assent of the par- 
ties, and offer and acceptance were mere- 
ly evidence of such assent, it would be 
obviously impossible that a contract 
should be formed where either party to 
the transaction died before the assent was 
obtained. That such assent was formerly 
thought necessary seems probable, and as 
to death at least this theory still main- 
tains itself.’’” 

In the dead-offeror cases we seem to be 
plagued by an old conception of ‘‘meet- 
ing of minds,’’ which for most purposes 
has given way to a more rational one. 

(4) Jordan v. Dobbins, (1877) 122 Mass. 168: 
Hyland v. Habich, (1889) 150 Mass. 112, 22 N. E. 


765. Aitkin v. Lang, (1899) 21 Ky. L. Rep. 247, 
51 S. W. 154. 


(5) Garrett v. Traube, (1886) 82 Ala. 227, 3 So. 
149; Davis v. Davis, (1890) 93 Ala. 173, 9 So. 736; 
yom v. Morgan, (1862) 31 L. J. Ex. 462, 1 H. 
& B. 249; Fennel v. McGuire, (1870) 21 U. C. C. P. 
134; Dodd v. Whelan, (1897) 1 Ir. R. 575; Knotts 
v. Butler, (1858) 10 Rich. Eq. (S.C.) 143. 


(6) Wald’s Pollock on Contracts, p. 38, 
(7) 1 Williston, Contracts, sec. 62. 





CENTRAL LAW JOURNAL 


No. 6 





A statement of the older conception is 
found in Household Insurance Co. v. 
Grant® where we read: 

‘“‘The minds of the parties should be 
brought together at one and the same mo- 
ment; that notion is practically the foun- 
dation of the English law upon the sub- 
ject of the formation of contracts.’”® 
Clearly a contract could not be formed 
in accordance with that doctrine after 
one of the parties making it had died. 
But we know that contracts are frequent- 
ly made at moments when the offeror is 
unaware of it; indeed, that is generally 
the case when acceptances are mailed at 
places remote from the offeror.2° Con- 
tracts are even made when offerors are 
positively unwilling to make them and 
are doing their utmost to revoke their of- 
fers.1! The actual state of the offeror’s 
mind at the moment an acceptance is 
made is of no importance. 


The most essential factor in the forma- 


tion of a contract obligation seems to be 
an act (generally called a promise) where- 
by the obligor has symbolized his will to 


come under the obligation.’* Making an 
offer is such an act. The offeror always 
exacts something in exchange for his ob- 
ligation and does not become bound until 
that thing has been done or given. The 
contract obligation, therefore, arises, if 
at all, after—and perhaps long after—the 
act of offering has taken place. 


Other explanations than the foregoing 
of the rationale of contract obligations 
are common. According to Professor Hol- 
land: 

‘*When the law enforces contracts, it 
does so to prevent disappointment of well- 
founded expectations, which though they 


(8) (1879) L. R. 4 Ex. Div. 216, 220. 


(9) “It must, to constitute a contract, appear 
that the two minds were at one, at the same mo- 
ment of time.’’ Dickenson v. Dodds, (1876) L. R. 
2 Ch. Div. 463. See also note 2. 


(10) Adams v. Lindsell, (1818) 1 B. & Al. ty 
Dunlop v. Higgins, (1848) 1 H. L. C. 381, 12 Jur. 985. 

(11) Byrne & Co. v. Van Tienhoven, (1880) L. R. 
§ C. P. D. 344. 

(12) Consideration and competent actors are as- 
sumed. See Ferson in 2 N. C. L. Rev. 201, and 9 
Cornell L. Q. 402. 





usually. arise from expressions truly repre- 
senting intention, yet may occasionally 
arise otherwise.’’!% 

Dean Pound, Professor Olipant and Sir 
Frederick Pollock also emphasize that 
contract obligations arise from an en- 
deavor to prevent a promisee from being 
disappointed in the expectations his prom- 
isor has aroused.1* It is sufficient for the 
present discussion to note that very few 
would contend that mutual and synchro- 
nous mental assent is necessary to the 
formation of a contract. ‘‘ Meeting of the 
minds’’ is no longer taken literally, al- 
though the phrase still lingers in our 
books. It seems to be only the ghost of 
a bygone conception that now points us 
to the rubric, ‘‘The death of an offeror 
revokes the offer.’’ 

The offer is not obliterated by death 
of the offeror. It consists of an act which 
is an accomplished fact and cannot be 
undone. Courts ean refuse to consider it 
but there is no logical necessity for them 
to do so, and hardship sometimes results 
from such refusal. 

While the offer is not undone the offeror 
is dead in the cases we are discussing. It 
remains to consider what effect that fact 
may have on the formation of a contract. 
The particular question is whether the 
aeceptance called for by the offer is pos- 
sible without the existence of the offeror. 
It must be borne in mind that any one of 


(13) Holland, Elements of Jurisprudence, ist 
Am. Ed. star page 


(14) “The law of contract may be described as 
the endeavor of the state, a more or less imperfect 
one by the nature of the case, to establish a posi- 
tive sanction for the expectation of good faith 
which has grown up in the mutual dealings of 
men of average right-mindedness. Accordingly, 
the most popular description of a contract that 
can be given is also the most exact one, namely 
that it is a promise or set of promises, which the 
law will enforce.” Pollock, Principles of Contract, 
2nd. Am. Ed., p. 1. 

“There being no revocation, an offer will con- 
tinue so long as the reasonable expectation which 
has been aroused in the mind of the offeree may 
reasonably continue.” Professor Oliphant in 18 
Mich. L. Rev. 205. 

“The individual claims to have performance of 
advantageous promises secured to him. He claims 
the satisfaction of expectations created by 
promises and agreements. Social interest 
in the security of transactions, as one might call 
it, requires that we secure the individual interest 
of the promisee, that is, his claim or demand to 
be assured in the expectation created, which has 
become a part of his substance.’’ Dean Pound. 
An introduction to the Philosophy of Law 236-7. 
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a variety of performances, transfers, or 
promises may be required by the terms 


of the offer to constitute an acceptance. | 


The performance, transfer, or promise 
may or may not involve the existence of 
a certain person, e.g., the offeror. The 
non-existence of the offeror, according to 
well-settled principles, renders some sorts 
of acceptances impossible. 
sorts possible. The cases may be grouped 
into two elasses: first, those where the ac- 
eeptance called for by the offer, and at- 
tempted by the offeree, consists of some- 
thing that can be accomplished without 
the existence of the offeror; and second, 
those where the acceptance called for 
consists of something which cannot be 
accomplished without the existence of the 
offeror. ; 

It may be supposed as an illustration 
of the first group of eases that A offers 
to pay B $5 if B will saw a certain pile of 
wood within a given time. A dies, but 
B, unaware of the death, saws the wood 
within the time limit of the offer. A’s 
existence is not essential to that kind of 
performance. He is not a party to the 
performance which constitutes acceptance. 
Another illustration of the same type of 
cases is found in this: A writes to B of- 


fering to pay him $100 if B will transfer | 
his horse Darby to X. Again suppose A | 


dies, but that B, unaware of the death, 
and within the time limit of the offer, 
transfers Darby to X. The acceptance 
consists of that transfer. A is no party 
to it, so his death should not prevent it. 
It may be observed in passing that the 
death of X would prevent it. In Garrett 
v. Trabue!® and Davis v. Davis,1® the facts 


were that an agent of the offeror sent an | 


order for goods the day before the offeror 
died. The goods were to be shipped to 
the agent and resold by him for his own 
profit. The offer was accepted by ship- 
ment of the goods to the agent after the 
offeror died. The estate of the offeror 


was held liable for the goods. 
(15) (1886) 82 Ala. 227, 3 So. 149. 
(16) 1890 93 Ala. 173, 9 So. 736. 


It leaves other | 








‘*When the order was posted the agent 
executed the authority so far as requisite 
to a valid contract; and if the goods were 
shipped by the plaintiff in pursuance of 
the order, within a reasonable time, and 
in ignorance of the death of the principal, 
it became a completed contract from the 
day when the order was deposited in the 
mail, binding on the estate of the prin- 
cipal notwithstanding it was not received 
by the plaintiffs until after her (the of- 
feror’s) death.’’+7 

A number of cases have come before 
the courts where one offered to guarantee 
the payment for such goods as might be 
furnished by the offeree to another, and 
where the offeror has died, but the of- 
feree, unaware of the death, has furnished 
goods, relying on the offer. It would 
if the principles set forth above 
are sound, that a contract was made in 
each ease when the goods were furnished, 
and that the offeree-acceptor should be 
allowed to recover. Some of the decisions 
dealing with that situation so hold.1® In 
other eases the courts have rigorously 
applied the supposed rule that the death 
of an offeror revokes his offer, and denied 
reeovery.?9 


seem, 


The second group of cases may be il- 
lustrated by supposing that A offers (his 
obligation) to pay $100 for (title to) B’s 
horse Darby. B’s attempted acceptance 


a Garrett v. Traube, (1886) 82 Ala. 227, 3 
(18) 
162, 1 H 
21 'U. C. C. 


ee v. Morgan, (1862) 31 L. J. Ex. 

& C. Kep. 249; Fennel v. McGuire, o- 
P. 134; Dodd v. Whelan, (1897) 1 
mae. 575; Knotts v. Butler, (1858) 10 Rich. He 
(S.C.) 143. In Coulthard v. Clementson, (1879) 
L. R. 5 Q. B. 42, the offeree had notice of the 
offeror’s death. The decision does not, therefore, 
determine what effect the death would have had in 
the absence of notice. The inference, however, 
to he drawn from the language of Bowen, J., is 
that death alone would not end the offer. He says: 
“T am of the opinion that the notice with which 
the bank in the present case was affected amount- 
ed to a discontinuance, so far as future advances 
were concerned, of the guarantee. A guarantee 
like the present is not a mere mandate or author- 
ty revoked ipso facto by the death of the guaran- 
tor. The guarantee, it has been said, is divisible 
as to each advance and ripens as to each ad- 
vance into an irrevocable promise or guaranty only 
when the advance is made . . the guarantee 
could be legally determined at any time after the 
guarantor’s death by a proper notice to that ef- 
fect.” 


(19) Jordan v. Dobbins, (1877) 122 Mass. 168; 
Hyland v. Habich, (1889) 150 Mass. 112, 22 N. E. 
765; Aitkin v. Lang, (1899) 21 Ky. L. Rep. 247, 
51 S. W. 154. 
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of such an offer will consist of his ship- 
ping Darby, or otherwise symbolizing his 
will to transfer the title to A. But there 
is—if A has died—no transferee. The 
situation here is like that in the well- 
known ease of Cundy v. Lindsay.?° In 
that case the seller of handkerchiefs was 
induced by a fraudulent person to ship 
goods, with the purpose to pass title, to 
the firm of Blenkiron & Sons. The fraud- 
ulent person acquired possession, but as 
he was not the intended transferee the 
title did not pass to him. Blenkiron & 
Sons had no knowledge of the transaction 
and title did not pass to them. The at- 
tempt to pass title failed for lack of a 
transferee. It was held that the shipper, 
therefore, still owned the goods. The 
facts in the case of In re Reed** were 
similar, except that it does not ap- 
pear that the shipper’s mistake was 
induced by fraud. The result was the 
same, viz., the transfer failed for lack of 
a transferee. Those cases appear to be 
in point in the present discussion. The 
eontemplated transferee is lacking as 
surely when he has died as when he is 
ignorant of, and claims no connection 
with, the transaction. An offer which 
ealls for a transfer to the offeror cannot 
be accepted after the offeror has died.2 


(20) (1878) 3 A. C. 459. 

(21) (1875) L. R. 3 Ch. Div. 123. 

The facts in Hardman y. Booth, (1863) 1 Hurlst. 
& C. 803, were that the plaintiff who was the own- 
er of goods attempted to pass title to Gandell & 
Co. The possession of the goods was turned over 
to Gandell and Todd, who pledged the goods to the 


defendant. It was held that no property passed 
from the plaintiff and defendant was liable in 
trover. The court emphasized that “there was 


no contract.’’ Channel, B. said further, ‘There 
is no doubt they were originally the plaintiff’s 
goods, and they must still be theirs unless there 
has been a contract of sale to divest the property. 
It is not suggested that there was a sale to Gan- 
dell & Co., and I do not think there was a sale 
to Gandell and Todd, or either of them, so as to 
render a repudiation of the contract by the plaintiffs 
necessary, for it is evident that the plaintiffs be- 
lieved that they were dealing with Gandell & 
Company and never meant to contract with Gan- 
dell and Todd.” 


(22) The transfer of a title by way of perform- 
ing a contract that was made with an obligee who 
has since died is a different matter. The ht 
the obligee acquired in such a case when the con- 
tract was made passes to his heir or representa- 
tive and the performance consists in transferring 
the title to such heir or representative. The 


obligee contemplated at the time the contract was 
made then existed, and the transferee, contemplat- 
ed at the time of the transfer, exists. 





The second group of cases above re- 
ferred to includes also the cases where an 
offeree-acceptor attempts to assume a 
contract obligation in favor of the offeror. 
This attempt fails, if the offeror has died, 
for lack of the designated obligee. ‘‘It is 
a rule of law that if a person intends to 
contract with A, B cannot give himself 
any right under it.’’*? Cases dealing with 
mistake, by the promisor, as to the iden- 
tity of the promisee are in point. In Bos- 
ton Ice Co. v. Potter** the defendant had 
promised to buy ice from the Citizens Ice 
Company. Plaintiffs afterwards bought 
out the Citizens Ice Company and de- 
livered ice to the defendant, without noti- 
fying the defendant as to the change. 
The defendant was held to be not liable; 
the .obligee he contemplated had no in- 
terest in the transaction. 

‘A party has the right to select and 
determine with whom he will contract, 
and cannot have another person thrust 
upon him without his consent. He may 
contract with whom he pleases, the suffi- 
ciency of his reasons for doing so cannot 
be inquired into.’’> This principle would 
spare one, who had attempted to assume 
an obligation to A, from having A’s ad- 
ministrator thrust upon him as the orig- 
inal obligee. The mistake on the part of 
the transferor or promisor, as to the iden- 
tity of the transferee or promisee, has in 
some eases been induced by fraud. The 
rule applies, however, where the mistake 
arises without any fraudulent conduct.?® 

If the obligee dies after a contract has 
been made, the obligor must, of course, 
recognize his executor or administrator 
as a substituted obligee. In this situa- 
tion the obligee, intended by the obligor, 
existed when the obligation was created; 
and so the ease is different from one 

(23) Boulton v. Jones, (1857) 2 H. & N. 564. 


(24) (1877) 123 Mass. 28, 25 Am. R. 9. 


(25) Wernwag v. Phil. W. & B. Ry. Co., asp 
117 Pa. St. 46, 11 Atl. 868; Boston Ice Co. v. Pot- 


ter, (1887) 123 Mass. 28, 25 Am. Rep. 9; Langdon v. 
Hughes, (1963) 113 Ill. App. 203; Roof v. Morrison 
Plummer & Co., ‘App. 37; Re Reed, 


ase) 37 Ill. 
(1875) L. R. 3 Ch. 123. 


(26) In re Reed, 
Roof v. Morrison, 


(1876) L. R. 3 Ch. Div. 123; 
(1890) 37 Til. App. 37. 
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where the contemplated obligee dies 
before a contract is made. This substi- 
tution of an executor or administrator is 
permitted in order to preserve—not to 
create—an obligation. 

There is a growing tendency also to 
permit assignments of contract claims.*’ 
This effects the substitution of another 
obligee for the original one. Courts 
balked for more than a century before up- 
holding assignments. They were deemed 
unfair to the obligor.** It must be em- 
phasized that assignments, although now 
permitted, have nothing to do with the 
creation of contract obligations. It is 
still fundamental that an obligor may 
choose his original obligee.*® 

The chief obstacle in the way of predi- 
cating a contract in the second group of 
eases above is that a would-be acceptor 
does not give the transfer or shoulder the 
obligation he intended to. The transferee 
or obligee he contemplated, in attempting 
an acceptance, did not exist. This seems 
to be an end of the question in such eases; 
a contract has not been made. The ac- 
ceptance called for in an offer may, on 
the other hand, be as in the first class of 
cases a performance which does not in- 
volve the existence of the offeror and his 
death may leave the acceptance possible 
to an offeree unaware of the death. 

Another hindrance to the making of 
valid contracts, in dead-offeror situations, 
appears when we consider what the ac- 
ceptor or would-be acceptor gets. The 
offeror generally proposes to create a 
right in favor of the offeree in exchange 
for the acceptance he specified; and the 
acceptor assumes as a condition of his 
acceptance that he is acquiring that right. 
This condition assumed by the acceptor 
does not exist when the offeror has died; 


(27) Cook, Alienability of Choses in Action, 29 
Harv. L. Rev. 816; 30 Harv. L. Rev. 449. 


(28) “A contract was conceived of as a strictly 
personal obligation. It was as impossible for the 
obligee to substitute another in his place as it 
would have been for him to change any other 
term of the obligation. This conception, rather 
than the doctrine of maintenance, is the source of 
the rule that a chose in action is not assignable.” 
Ames, Lectures on Legal History, 258. 


(29) See notes 23, 24 and 25. 








he does not get a right against the offeror. 
He gets instead a right against the ad- 
ministrator of executor. This is some- 
thing different from that which he bar- 
gained for and he would seem entitled to 
a privilege to rescind. The suggested 
privilege of rescinding is, perhaps, mere- 
ly academic; because, in most situations 
where the acceptance consisted in an ac- 
complished performance, the acceptor 
would not want to rescind, and, in cases 
where his attempted acceptance failed for 
lack of a transferee or obligee, there is 
nothing to rescind. 

It has been pointed out that acceptances 
of some kinds are possible without the 
existence of the offeror. The recognition 
of such acceptances as effectual alters the 
relations of the offeror’s estate by divest- 
ing it of a title or imposing upon it an 
obligation. Such changes in legal rela- 
tions are as possible to the estate as they 
would have been to the offeror had he 
lived; and there is nothing novel in the 
idea of visiting the consequences of one’s 
acts upon his estate. The offeror invited 
the change; everything he exacted in his 
offer is acquired by the estate when the 
acceptance is made; otherwise there 
would not be an acceptance. 

The death of an offeror should not,— 
on grounds of either expediency or logic 
—revoke the offer, as long as the offeree 
is unaware of the death. The acceptance 
of that offer may or may not be possible, 
depending on what the offer demands for 
its acceptance. The acceptance called for 
may consist of a performance, the trans- 
fer of a title, or the assumption of an 
obligation. Whether an acceptance, com- 
pleting the contract, is possible, should de- 
pend on whether the particular accept- 
ance called for involves the existence of 
the offeror. 








During a very hot spell a man was riding in 
his Ford with one foot hanging out over the 
door. A small boy, noticing this, shouted after 
him: ‘Hey, mister! Did you lose your other 
roller skate?’’ 
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EDITORIALS AND COMMENTS | 


STEAMSHIP TICKETS AS INTERSTATE | 


COMMERCE 


That interstate commerce laws are a mat- 
ter of development, and in accordance with 
the views of the majority of the Supreme 
Court, is well exemplified by the recent de- 
cision in the ease of Di Santo v. Pennsylva- 
nia, 47 Sup. Ct. 267. A satisfying illustra- 
tion are the aecepted principles fixed by 
Chief Justice Marshall which have proven a 
polar star to all subsequent jurists. The so- 
liciting of passengers and the sale of steam- 
ship tickets for passage between the United 
States and foreign ports was prohibited by 
a Pennsylvania statute until a license to 
conduct such business was first procured. 
The Supreme Court held this to be inter- 
ference with interstate business, following 
the old ease of MeCall v. California, 136 | 
U. S. 104, 34 L. Ed. 391, 10 Sup. Ct. 881. 
Justices Brandeis, Stone and Holmes dis- 
sented and, for one reason, declared the 
McCall case was distinguishable on the 
facts. Justice Brandeis also argued the ne- 
cessity for the State statute in suppressing 
fraud constantly found to have been prac- 
ticed in Pennsylvania upon persons of small 
means unfamiliar with our language and | 
institutions. He submitted in support the 
approval of an identical statute in New 
York by Governor Hughes, subsequently 
a member of the Court, as well as similar 
laws in other States. There can be no 
doubt of the need of such a law, either State 
or Federal, but it appears that one’s sym- 
pathy and a normal sense of protection of 
the weak is not sufficient to overcome the 
doctrine of the McCall case that lies deeply 
imbedded in the Marshall doctrine. The 
majority was not ready to risk State inter- 
ference even for so salutary a purpose. It 
was too dear a price to pay. 

So, after all, a highly commendable 
human sympathy seems to have been 
substantially the turning point with the 
Conversely the voices of consti- 


minority. 








scholars like John Randolph 


tutional 


Tucker, the protagonist of State rights, pro- 
trude conspicuously in such an issue. That 
the McCall case commanded his sympathy 
(History of the Constitution, Vol. II, p. 
544) halts a too ready disposition to cut it 
down entirely or even to lessen it. There 
must have been a good reason that the 
doctrine should have appealed with unusual 
foree to the rival of Judge Story and to 
one who labored in and out of season 
against federal concentrated power. 

It is very persuasive that ‘‘the power to 
tax is the power to destroy’’ was axiomatic 
before Chief Justice Marshall made it prae- 
tically applicable in McCulloch v. Mary- 
land, 4 Wheat, 431, 17 U. S. 316. More- 
over, as exercised by a state or municipal- 
ity there is very little difference in result 
between an occupation and a revenue tax. 
One is mindful also that the Supreme Court 
indicted Congress for misusing a revenue 
statute for regulatory purposes under the 
police power in the ‘‘Child Labor Case,’’ 
Hammer v. Dagenhart, 247 U. S. 251, 38 
Sup. Ct. 529. A painful example is People 
v. Rawley, 231 Mich. 374, 204 N. W. 137, 
where a $3,000 license fee was exacted of 
a transient merchant. See also Loan Assn. 
v. Topeka, 20 Wall, 655, 87 U. S. 655. The 
life of a great principle cannot be left by 
the ‘‘Guardian of the Constitution’’ to the 
passions of local state rivalry or envy or 
even sectional dislikes. This country had 
enough of that during pre-constitution 
days in the duties levied by one State upon 
the goods from another or foreign goods 
passing through its territory. The same 
spirit lives—it is merely dormant under the 
sedative of constitutional suppression. 
The contention of the minority that ‘‘the 
regulation is no more than local in char- 
acter and that it imposes no barrier to 
commerce,’’ does not comport with the 
views of Marshall, who lived during the 
formative period when passions were less 
restrained. Subsequent events show that 
he caught a view of the spiritual and 
economic workings of generations yet un- 


born. He gave strict attention to ‘‘the 
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media and instrumentalities of eommerce,’’ | CHURCH OFFICE-BUILDING SKYSCRAPERS 


the small details that enter into and make 
it effective, for, said he, ‘‘this is commeree,’’ 
in fact its warp and woof. The structure 
of interstate commerce has been built upon 
this doctrine and it does not appear that 
even so small a piece can be safely taken 
from its foundation as the sale of foreign 
steamship tickets. Control of the manner 
of doing a thing is the control of the re- 
sult. Preventing the peevish outburst of 
a child is no excuse for letting it play with 
dynamite that may destroy the household. 

Mr. Justice Brandeis, in his usual foree- 
ful and clear expression, declared that 
though the McCall case be not distinguish- 
able on the facts, ‘‘ because of its reasoning 
* * * it should be disregarded. The 
doctrine of stare decisis presents no ob- 
stacle. Disregard of the McCall case would 
not involve unsettlement of any constitu- 
tional principle or of any rule of law, prop- 
erly so called. It would involve merely re- 
fusal to repeat an error once made in ap- 
plying a rule of law—an error which has 
already proved misleading as a precedent.’’ 

In those words the spirit of the dissent 
is reflected. The ancient Marshall doctrine 
of attending watchfully to small details of 
application thereby fails to command the 
sympathy of one of the ablest Justices. It 
is an incident not to be disregarded that 
the learned Justice is joined by two others 
of equal calibre. The bold language should 
give concern to constitutional students of 
the John Marshall School and revive dili- 
gent and even combative attention. It is 
not believed that the bench and bar stand 
ready to take so serious a risk and make 
the sacrifice demanded by the minority even 
in the interest of a meritorious state police 
regulation. So far, if America has grown 
great, it is interstate commerce that has 
done it, and under the John Marshall idea 
of government. 

THoMAs W. SHELTON. 





The Dearborn Independent of February 
25 has an interesting article entitled 
‘*Churches Are Building Skyscrapers from 
Coast to Coast,’’ in which some of the rea- 
sons therefor are given. The uniform finan- 
cial suecess that such buildings have proven 
to be is mentioned, but one of the reasons 
therefor is not discussed. In such enter- 
prises conducted in competition with per- 
sons engaged for profit in the same busi- 
ness, the church enjoys advantages by way 
of immunity from taxation, tort liability 
and otherwise which, by fundamental laws 
of economics, assures success; but at the 
expense, in a sense, of those engaged in the 
same business for profit. The extent of the 
advantages varies greatly in the different 
states, but in almost every state there is 
some material pecuniary advantage. An 
analogous situation prevails with respect to 
various societies, charities, educational in- 
stitutions and benevolent associations. Ex- 
tensive business activities by such religious 
and charitable bodies may not prove to be 
an unmixed blessing. The business con- 
ducted by those so favored may assume 
such magnitude as to present a serious 
problem, and one that is better forestalled, 
than later remedied. 


FEDERAL JURISDICTION OF PROCEEDING 
TO PROCURE MERE DECLARATORY 
JUDGMENT UNDER STATE LAW 

The Supreme Court of the United States, 
in Liberty Warehouse Co. et. al. v. Gran- 

nis, 47 Sup. Ct. 282, decided January 3, 

1927, affirms the District Court’s decision 

that it was without jurisdiction to enter- 

tain a proceeding brought under the Dee- 
laratory Judgment Law of Kentucky, and 
wherein the only relief sought was the de- 
termination of the constitutional validity 
of a Kentucky statute affecting the plain- 
tiff’s business. While the opinion does not 
expressly indicate that every proceeding 
under a Declaratory Judgment Law, 
wherein the only relief sought is a mere 
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declaration of rights, is beyond a Federal | IMMIGRATION AUTHORITIES’ ABSURD 
District Court’s jurisdiction, the language RULE OF *‘DISCREPANCIES’? 

used in the opinion is certainly sufficient to In combating unlawful efforts of 


create serious doubt thereof. If the Fed- 
eral Courts have no jurisdiction of any such 
proceeding it will be an easy matter in 
many situations for the plaintiff to evade 
federal jurisdiction by suing in the state 
eourt and limiting the relief asked to a 
declaration of rights where the state law 
permits that course. It would seem to be 
clear that such a proceeding in that event 
could not be removed to the Federal Court, 
especially if the jurisdiction were sought 
to be invoked merely on the ground of 
diversity of citizenship. 

The Illinois District Court, in Chicago 
Auditorium Assn. v. Cramer, 8 F. (2d) 
998, which was a removed equity case some- 
what similar to those above mentioned, held 
that it had no jurisdiction but dismissed 
the case instead of remanding it to the 
state court which apparently did have jur- 
isdiction. If that practice were followed 
the plaintiff would be perpetually deprived 
of his right under the state law, as his 
efforts would merely result in a succession 
of suits begun in the state court, removed 
to the federal court, and there dismissed. 
The Illinois District Court must have over- 
looked the decision of the Supreme Court 
in Cates v. Allen, 194 U. S. 451, 13 
Sup. Ct. 883, holding that such a case 
should be remanded to the state court in- 
stead of dismissed. 

Something should be done to preserve 
the plaintiffs’ rights under the state law, 
and yet prevent the easy evasion of fed- 
eral jurisdiction to which his adversary is 
entitled. 


The bootlegger must pay the tax on his 
illegal income, and this is manifestly just. 
He ought to bear at least his ratable por- 
tion of the expense of supporting the gov- 
ernment. Who, more than he, owes his 
livelihood to established law? 





Chinese to gain admission to the United 
States the immigration authorities are 
confronted with no easy problem. Often 
the only available witnesses are those 
favorable to the person seeking entrance, 
and according to Ex parte Jew You On, 
16 F. (2d) 153, the immigration officers 
have needlessly taxed their ingenuity to 
find excuse for disbelieving them in toto, 
and have invented an absurd rule of ‘‘dis- 
erepancies.’’ Judge Bourquin, in the 
above case said: 


Immigration officers, like any other triers of 
facts, are exclusive judges of the credibility of 
witnesses before them and of the weight to be 
given to their testimony, and their like duty is 
to decide in respect thereto upon consideration 
of all circumstances that are of account to that 
end. And their honest judgment thereon no 
court is vested with authority to coerce, review, 
or overthrow. The question is not, Is there sub- 
stantial evidence to support the judgment of 
exclusion? but is only, Is the said judgment 
supported by law, in view of the facts as the 
immigration officers find them? Only act of 
Congress can provide otherwise. Not always 
has this been perceived by judicial tribunals, 
and in consequence has been much judicial in- 
vasion of executive domain. 


In endeavor to avoid the usurpation, the im- 
migration authorities have invented a more or 
less absurd rule of ‘‘diserepancies.’’ That is, by 
examination of immigrant and witnesses to de- 
velop contradictions, often collateral and trivial 
in character, and by reason of these to justify 
that which needs none—their disbelief of the 
immigrant’s witnesses before them. And the 
courts have gravely sanctioned this strategy, un- 
til it is not too much to say some of the im- 
migration authorities’ judgments have been 
judicially approved only because witnesses dis- 
agreed in respect to number and color of houses, 
location of geese ponds, turns of the road, or 
the constituents of meals together, or like 
frivolous conflicts. 


In a proceeding to deport a woman 
foreigner, she admitted in answer to ques- 
tioning that she had been ‘‘sporting’’ in 
certain cities, but her counsel contended 
that she did not understand the under- 
world meaning of the word, and that there 
was no adequate evidence that she prac- 
ticed prostitution. The Ninth Circuit 
Court of Appeals held that such language 
was enough to prove that she practiced 
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prostitution and that the record was not 
made plainer ‘‘out of a laudable consid- 
eration for her feelings.’’ (16 F. [2d] 
105). Does that not seem to be a queer, 
if not inconsistent, view to take? 


INTERSTATE AND INTRASTATE COM- 
MERCE—AN ABRUPT DIVISION AP- 
PLICABLE TO FEDERAL EMPLOYERS’ 
LIABILITY ACT 

Ordinarily the line of demarcation be- 
tween what is interstate and intrastate 
commerce is elusive and shadowy. It was 
not so, however, under the facts in Gulf, 

M. & N. R. Co. v. Myer, 110 So. 444, ac- 

cording to the Supreme Court of Miss- 

issippi. The plaintiff in that case was 

a claim agent for the defendant railroad. 

He had been to a nearby town to settle 

a ease, and was returning to his office, 

riding on a train of defendant which was 

engaged in interstate commerce, although 
the opinion does not state that the train 
itself traveled interstate. The evidence 
showed that the plaintiff was, in a sense, 
on duty at all times while traveling on 
such missions. He was always on the 
lookout in the interests of the company. 
In fact, he was also a special agent hav- 
ing police duties. But the Court did not 
believe that he was engaged in interstate 
commerce while riding under the above 
circumstances, even though he was on the 
lookout, and although if anything hap- 
pened it would be his duty to protect the 

Company’s interests. The Court said, ‘‘To 

put it tritely, he was ‘doing nothing.’ ”’ 

Suddenly the train collided with some 
freight cars causing a wreck which threw 
the plaintiff down, and caused the in- 
juries sued for. Thereafter, plaintiff be- 
gan to perform his duty as claim agent, 
viewing the wreck, questioning other pas- 
sengers, etc. While doing that he was 
engaged in interstate commerce. But the 

Court held that when the injury was sus- 

tained he was not engaged in interstate 


commerce, and hence the Federal Em- 





ployers’ Liability Act did not apply. In 
other words the jolt that caused his in- 
juries, also simultaneously injected him 
into interstate commerce employment, 
where he was not so engaged the instant 
before. 

This reminds one of the old controversy 
as to whether a felo de se was guilty of 
murder, since the crime could not be com- 
plete until death, and therefore he would 


‘pass beyond mundane jurisdiction before 


(?) the murder was consummated. 








RECENT CASES 


INFORMATION UNDER VOLSTEAD 
ACT — SUFFICIENCY OF ALLEGA- 
TION AS TO PLACE OF CRIME.— 
Count one of the information in Myers v. 
U. 8., 15 F. (2d) 977, was as follows: 


“James C. Kinsler, United States Attorney * * * 
gives the court to understand and be informed that 
said Preston B. Myers; heretofore, to wit, on or 
about the 13th day of December, 1924, in the city 
of Omaha, county of Douglas, in the Omaha Divi- 
sion of the District of Nebraska, then and there 
being, did then and there unlawfully, willfully, and 
knowingly sell certain intoxicating liquor, to wit, 
about one pint of alcohol, fit for beverage pur- 
poses, without first obtaining a permit from the 
Commissioner of Internal Revenue so to do.” 

The other counts, except the fifth, were 
similar. The Eighth Cireuit Court of Ap- 
peals in affirming conviction in the Ne- 
braska District Court, held the information 
sufficient as against a special demurrer, 
alleging, among other grounds, that the 
place was not stated with sufficient particu- 
larity. Cireuit Judge Booth dissented, say- 
ing in part: 

In order that the accused may “be informed of 
the nature and cause of the accusation,” the courts 
have quite uniformly held that the information or 
indictment filed against him must fulfill certain re- 
quirements or meet certain tests. These tests, as 
laid down by this court in Miller v. United States, 
133 F. 337, 66 C. C. A. 399, 403, and other cases, 
are: 

“It must set forth the facts which the pleader 
claims constitute the alleged transgression so dis- 
tinctly as to advise the accused of the charge which 
he has to meet, so fully as to give him a fair op- 
portunity to prepare his defense, so particularly as 
to enable him to avail himself of a conviction or 
acquittal in defense of another prosecution for the 
same crime, and so clearly that the court, upon an 
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examination of the indictment, may be able to de- 
termine whether or not, under the law, the facts 
there stated are sufficient to support a conviction.” 
* * 


This requirement of particularity as to the iden- 
tity of the specific offense charged, as distinguished 
from its general character, may be met by aver- 
ments of time, place, person, and other circum- 
stances—something in the way of earmarks by 
which the particular offense charged may be dis- 
tinguished from other offenses of similar character. 
This requirement is fundamental in criminal plead- 
ing. * * * 

The majority opinion seems to hold that these 
requirements may be dispensed with, because the 
necessary information may be obtained by the ac- 
cused asking for a bill of particulars. This apo- 
theosis of the bill of particulars does not seem to 
me to meet the situation. If the indictment or in- 
formation is insufficient, because it does not fulfill 
the required tests, a bill of particulars will not make 
it good. The function of a bill of particulars is to 
aid the accused, when the indictment or informa: 
tion is good, not to bolster up a bad indictment or 
information. * 


Furthermore, the granting of a bill of particulars 
is largely discretionary with the trial court. But 
the accused has a constitutional right to be tried, 
if at all, under a valid information or indictment. 
No discretionary order of a trial court can take the 
place of this constitutional right. Finally, in case 
of an indictment invalid for indefiniteness, who can 
say that the crime particularly specified in a bill of 
particulars is the identical crime which the grand 
jury had in mind in bringing in the indictment. 


The contention that an indictment or informa- 
tion, which does not identify a particular offense, 
will not afford the accused safe opportunity to use 
the judgment thereon in defense of another prose- 
cution for the same crime, is attempted to be 
answered in the majority opinion by saying that the 
whole record may be resorted to, in order to show 
the identity of the offense. But suppose there is 
no record of testimony, either because the accused 
pleaded guilty, or because, as happens in number- 
less cases, no record is made of the testimony on 
the trial. Furthermore, the sufficiency of an in- 
dictment or information is to be determined, not 
after the trial is over and in view of what has hap- 
pened, but before the trial commences and in view 
of what may happen. 


The majority opinion seems to hold that the 
defect of indefiniteness, if one existed, in the in- 
formation, was remedied by an affidavit filed with 
the information. I cannot agree with this view. 
The athdavit was no part of the information. It 
was not made by the district attorney or anyone 
in his office. The prosecution would not be limited 
in pytting in its evidence to the sales mentioned in 
the affidavit. Furthermore, there would be no 
variance between allegations of the information and 
the proof, if evidence of sales other than those 
stated in the affidavit was introduced. * * * 


The majority opinion makes no mention of the 
case of Lynch v. United States, 10 F. (2d) 947, 
a case decided by this court and involving the pre- 
cise question now under discussion in the case at 
bar. Yet the majority opinion apparently over’ 
rules the Lynch case sub silentio. * 








The Lynch case in my judgment should not be 
overruled, either sub silentio or at all. It rules the 
case at bar. I am not stressing particularity as to 
place in so far as it relates to venue, nor was it 
so stressed in the Lynch Case; but I am stressing 
it in the case at bar solely as an earmark of inden- 
tification when other earmarks are lacking. The 
cases, therefore, must be distinguished, which hold 
that the naming of a city or town is sufficient to 
show venue for the purpose of establishing juris- 
diction. Here the question is not whether stating 
the name of a city was sufficient to show that the 
court had jurisdiction, but whether the statement 
was sufficient as an earmark to identify the par- 
ticular offense in the absence of other earmarks. 


UNIFORM SALES ACT. SEC. 14. 
“THE BULK OF THE GOODS”? HELD 
TO MEAN MERELY ‘‘THE GOODS,”’ 
AND NOT SOMETHING LESS THAN 
ALL THE GOODS.—The Third Circuit 
Court of Appeals in F. A. D. Andrea, Ine. 

Dodge, 15 F. (2d) 1003, held that the 
phrase ‘*the bulk of the goods’’ as used in 
See. 14 of the Uniform Sales Act does not 
mean less than all the goods, as the trial 
court had construed it and charged the 
jury. (See 10 F. (2d) 387.) The perti- 
nent portions of the opinion follow: 

The essence of defendant’s complaint is that the 
learned trial judge erred in defining the word 
“bulk,” as used in sections 14 and 16 of the Uni- 
form Sales Act of Pennsylvania of May 19, 1915. 
Those sections provide that: 

“Where there is a contract to sell or a sale 
of goods by description, there is an implied war- 
ranty that the goods shall correspond with the 
description, and if the contract or sale be by 
sample, as well as by descripti8n, it is not sufh- 
cient that the bulk of the goods corresponds with 
the sample if the goods do not also correspond 
with the description.” 

“In the case of a contract to sell or a sale by 
sample: 

“(a) There is an implied warranty that the 
bulk shall correspond with the sample in quality. 

“(b) There is an implied warranty that the 
buyer shall have a reasonable opportunity of com- 
paring the bulk with the sample, except so far 
as otherwise provided in section forty-seven, sub- 
section third. 

“(c) If the seller is a dealer in goods of that 
kind, there is an implied warranty that the goods 
shall be free from any defect rendering them 
unmerchantable which would not be apparent on 
reasonable examination of the sample... . 


In section 14 of the act, the word “bulk” is 
used to denote the goods as distinguished from the 
sample with which they must correspond. “Goods,” 
in the phrase “bulk of the goods,” is an appositional 
genitive defining “bulk.” Similarly we say “city 
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of Philadelphia,’ or “the city, Philadelphia.” 
“Philadelphia” is in apposition with “city.” So the 
word “goods” is in apposition with “bulk,” and 
means the bulk, to wit, the goods. 

The Legislature did not intend to distinguish 
between “the bulk of the goods” and “the goods” 
themselves. When goods are sold by both sample 
and description, “the bulk of the goods”—that is, 
the goods themselves—must correspond with the 
sample, and the same “goods,” without the men- 
tion of “bulk,” must also correspond with the de- 
scription. The “bulk of the goods” and “the 
goods” are one and the same thing. 

In section 16 the word “bulk” is used without 
the addition of the words “of the goods.” “There 
is an implied warranty that the buyer shall have a 
reasonable opportunity of comparing the bulk with 
the sample,” and thus satisfy himself that all the 
goods he has purchased are as warranted. 

“Bulk,” as used in the charge, means something 
less than all the goods. This thought ran through 
the charge. In the opinion refusing a new trial 
the definition of “bulk” in Webster’s and the Cen- 
tury Dictionaries is cited in support of this view: 
“The main mass of the body; the largest or princi- 
pal portion; the majority, as the bulk of a debt.” 


For the error in the charge the cause was 
reversed and remanded for new trial. 


REMOVAL OF CAUSES — FRAUDU- 
LENT JOINDER—PLAINTIFF’S GOOD 
FAITH AS TO APPLICABLE STATE 
LAW.—tThe Eighth Cireuit Court of Ap- 
peals case of Kraus v. C. B. & Q. R. Co., 
16 F. (2d) 79, involved several interesting 
but well settled points on the law of re- 
moval. There is one other that deserves 
particular notice, however. The plaintiff 
sued the Railroad and its engineer to re- 
cover damages for injuries caused by neg- 
ligence of the engineer in moving certain 
ears. The suit was instituted in a Wyom- 
ing state court, and the defendant rail- 
road filed a petition for removal based 
on diversity of citizenship between plain- 
tiff and the railroad, alleging, among oth- 
er grounds, that the engineer (who was 
citizen of same state as plaintiff) was 
fraudulently joined because under the 
state law such a suit could not be main- 
tained against a master and servant joint- 
ly, and also alleged that there was a sep- 
arable controversy. The proper tran- 
seript having been filed in the Federal Dis- 
trict Court, plaintiff filed a motion to re- 

















mand, which was denied. On writ of 
error the Cireuit Court of Appeals, in the 
above opinion, held that there was no 
fraudulent joinder or separable contro- 
versy, and ordered the case remanded to 
the state court. 

It appears that under a Wyoming 
statute it is doubtful whether a master 
and servant are jointly liable in such a 
case, but the Wyoming Supreme Court 
has not settled the question. The Cir- 
euit Court of Appeals held that the ques- 
tion of fraudulent joinder is to be de- 
termined by whether the plaintiff in good 
faith based on reasonable grounds has 
eause to believe that the resident de- 
fendant may be held liable. The Court 
said: 

The test of the joinder is the good faith of 
the plaintiff, and net the probability of the ul- 
timate sanction of it by the local court as a 
principle of law. : 

Each case of fraud depends upon its own 
facts, and under some circumstances it might be 
fraudulent to join as defendants, for the pur- 
pose of preventing removal of the case, those 
who could not be joined, as determined by the 
known law of the state where the suit was 
brought (Scherrer v. Foster [D. C.] 5 F. [2d] 
236, 238), but where the right of joinder has 
not been settled by the local law, fraud cannot 
be predicated upon an endeavor to obtain a de- 
cision upholding a right of joinder, which has 
been sustained by the decisions of many courts 
of last resort (McGarvey v. Butte Miner Co. 
[D. C.] 199 F. 671, 672). 

If, as has been shown by the eases cited, 
fraud cannot be shown by a traverse in the 
petition for remova! of the facts alleged in 
the plaintiff’s complaint as the basis of his 
right of action, it may not be shown by a de- 
nial of the propositions of law necesasrily re- 
lied upon by the plaintiff, when there is a rea- 
sonable ground for the plaintiff’s belief that 
the propositions will be sustained. 








‘“Tt is to be borne in mind that the fed- 
eral government has asserted its authority 
over the business of producing these cholera 
remedies. It has done so in the exercise of 
its legitimate police power. The persons 
who own and operate these plants are not 
at liberty to substitute their own judgment 
for the government regulations. In that re- 
spect they are not free to do as they will 
with their own.’’ Howard v. United Serum 
Co., 211 N. W. 419, Iowa. 
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BOOK REVIEWS 


THE ConstituTION: Its Story anv Bar- 
TLES. By F. Dumont Smith. Los An- 
geles: Kerr-Jefferson Co. 1926. pp. 
x, 579. 

Much of the material in this volume has ap- 
peared in the Journal of the American Bar Asso- 
ciation. Part I contains introductory matter. In 
Part II, “The Story of the Constitution,” the au- 
thor has in 37 chapters briefly discussed Anglo- 
Saxon and English history in its relation to the 
Constitution, the Revolution, the Confederation, the 
adoption of the Constitution, and Marshall’s ad- 
vocacy of the doctrine of implied powers. Part III 
is entitled “Decisive Battles of the Constitution,” 
and separate chapters are devoted to important 
Supreme Court decisions, such as Marbury v. Madi- 
son, The Dartmouth College Case, Dred Scott v. 
Sandford, etc. Part IV consists of 3 chapters on 
“Encroachment by the Federal Government. Upon 
the Powers of the States.” There is an appendix 
containing some interesting controversial corre- 
spondence between the author and Mr. T. J. 
Norton of Hutchinson, Kansas, author of “The 
Constitution of the United States: Its Sources and 
its Application.” The Constitution and an index 
to it are also printed in the appendix. A table of 
the 90 cases cited concludes the volume. There is 
no index whatever to the volume itself, and even 
the table of contents does not indicate the pages! 

The author is an eloquent defender of states’ 
rights, and he shows how far afield we have been 
taken in the construction of the Constitution. His 
style is forceful, and he does not want for words. 
It is clear that the subject is one near to his heart. 
The volume is intended for the general reader, as 
well as for the lawyer. The average lawyer will 
find it very entertaining and profitable reading, and 
even the close student of constitutional law and 
history will find enough of the author in it to hold 
By way of illustration we set out from 
“The Slaughter-House Cases,” 


his interest. 
Chapter XI on 
Mr. Smith's 


TRIBUTE TO MR. JUSTICE MILLER 


‘‘The career of Samuel Freeman Miller, 
Justice of the Supreme Court from 1862 
until his death in 1890, is unique. He was 
born in 1816, reared on a farm in Ken- 
tucky, clerked in a drug store where he 
studied medicine, and was a practicing phy- 
sician for ten years. He did not turn to 
the bar until he was thirty-one years old, 
being admitted in Kentucky, in 1847. He 
loathed slavery, and in 1850 removed to 








Iowa, where he helped to form the Repub- 
lican party of that State, and became its 
leader. He could have had any office in 
the gift of the people of Iowa, but steadily 
refused. In 1862, there being two vacan- 
cies on the Supreme Bench, the entire bar 
of Iowa and its judiciary, without regard 
to party, presented his name to Lincoln, 
who knew him thoroughly, and he was 
appointed in July of that year. When ap- 
pointed he was in his forty-seventh year, 


‘and had been at the bar but fifteen years. 


He was to hold office twenty-eight years, 
through another very critical and formative 
period of the Constitution; the post-bellum 


period, having to do with all the tremen- 
dous conflict of reconstruction, Negro suf- 
frage, Civil War Amendments, and the 


enormous growth and development of rail- 
road corporations and their regulation. 
He wrote more opinions than any Judge 
who ever sat on that bench, more than 
seven hundred in all, running through 
seventy volumes. He wrote more constitu- 
tional opinions than any Judge, living or 
dead. In my opinion he was the ablest 
Judge who ever sat on the bench with one 
exception, Marshall, whom he much re- 
sembied. He was a pronounced Federalist 
of Marshall’s school, believing in a strong 
national government, but with the keenest 
solicitude for the rights of the States and 
that balanee of power which the Founders 
established. He had the same massive logic 
as Marshall, overwhelming, unanswerable, 
conclusive. Marshall at his best was the 
greatest Judge who ever sat on any bench; 
at his worst where he was not interested, 
he was turgid, verbose and discursive. 
Miller always goes straight to the point, 
direct, concise, wasting no words. His 
power to seize and marshal the essential 
facts, to state them clearly, is extraordi- 
nary. On the Cireuit, as a trial Judge, he 
was probably the best loved of all Ameri- 
ean Judges. His patience, his unfailing 
courtesy to every lawyer, young and old, 


his consideration for litigants and wit- 
nesses, high or low, and above all his keen 


sense of justice, his ability to find the 
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kernel in every case, made him the idol of 
his bar. A strong partisan and union man, 
the South never had a stronger friend, and 
not one of his numerous opinions shows the 
slightest tinge of partisanship. There was 
something in him of the homely ruggedness 
of Lincoln, and the two understood and 
loved each other. 

‘‘T am glad to pause in these articles to 
pay this tribute to one of the greatest of 
Judges, whose character and work are too 
little appreciated. He justly regarded his 
decision in the Slaughter-House Cases as 
his greatest work. It is well that he did 
not live to see it surreptitiously annulled, 
not reversed.’’ 


PROBLEMS IN LAW: For LAW ScHOOL AND 
Bar EXAMINATION Review. Edited by 
Henry Winthrop Ballantine. St. Paul: 
West Publishing Co. 1927. pp. xviii, 
1110. 

This is a collection of concrete problems with 
solutions. As stated in its preface: 

This book does not aim to be a mere quizzer or 
cramming device to force a minimum of legal in- 
formation into the memory by hurried study on 


points most likely to be asked. Its purpose is to 
give law students the materials for a careful re- 


view of the fundamental principles of most of the 
topics covered by law school and bar examinations. 
The questions are in the form of concrete prob- 
lems such as are used in all the best law schools 
and are coming to be used by competent bar ex- 
aminers. Such questions challenge the thinking 
powers of the student and test his ability to apply 
his knowledge of legal principles to specific facts. 
The question and answers have been prepared by 
teachers in the leading law schools, and often pre- 
sent some of the latest developments of the law in 
their respective fields. 

The book is of the usual high standard of this 
publisher, and marks a distinct improvement in 
works of this scope. 








‘*A result intelligently foreseen, and 
offering the most obvious motive for an act 
that will bring it about, fairly may be taken 
to have been purpose of the act.’’ Miller 
v. City of Milwaukee, 47 Sup. Ct. 280. 





CoRPORATE RESOLUTIONS. By Isabel Drum- 
mond. New York: The Ronald Press 
Co. 1926. pp. xviii, 321. 


The author is a member of the Philadelphia Bar 
and Assistant City Solicitor of Philadelphia. The 
first eighteen pages of the book are devoted to 
a “History and Analysis of the Law Governing 
Corporate Resolutions.” Forms of corporate reso- 
lutions applicable to a great variety of needs con- 
stitute the remainder of the volume, except the last 
thirty-two pages, wherein is given an ample selec- 
tion of forms of Corporate Notices. There is an 
adequate index. To many of the forms the author 
has added valuable notes, with citations of cases, 
and appropriate explanatory matter. There are 359 
forms in all. 

The volume is intended as a hand book for cor- 
poration executives, lawyers, accountants and others 
concerned with the management of corporations. 
The forms have been carefully selected and edited, 
and are of unusually comprehensive scope. 

From the name we infer that the author is of 
that “more deadly” portion of the species, and this 
is confirmed by the painstaking thoroughness evi- 
denced throughout the book. 

Not only will corporation officers find the book 
of great assistance, but lawyers and even “corpora- 
tion lawyers,” will find it a convenient time saver in 
dictating. 








‘And yet we can’t help sighing for the 
good old days when men were men and 
women weren’t.’’—Windsor, Ontario, Bor- 
der Cities Star. 


“« . . . it is the growing policy of the 
law not to take notice of trifling matters. 
‘De minimis non curat lex’ is a maxim 
which has greater force today than ever.’ ”’ 
15 F. (2d) 1005. 


‘* | . . the charge contained the fol- 
lowing statement: ‘If from the evidence 
in the case you are satisfied that a very 
large pereentage of the cabinets delivered 
did not correspond with the sample, then, 
of course, the bulk of those delivered did 
not correspond.’ Every positive implies a 
contra-positive or obverse. The contraposi- 
tive of the above statement in the charge 
is that, unless a very large percentage of 
the cabinets did not correspond with the 
sample, the bulk and sample did sufficiently 
correspond, 2’ 15 F. (2d) 1005. 
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DIGEST OF IMPORTANT DECISIONS 


The name of the state is printed in bold face type to enable you to select cases from 


any particular state. 


The cases from the National Reporter System are copyrighted 


by the West Publishing Co., St. Paul, Minn., from whom a copy of any such decision may 


be obtained for 25 cents. 


BILLS AND NOTES 


Promissory Note to which payor’s name was 
signed by payee’s agent, and agent also made mark, 
while payor touched pen (payor being unable to 
write his name) held properly excluded from evi- 
dence where payor pleaded non est factum. May- 
ball v. Hyde, 110 So. 480, Ala. 


Recovery of judgment and collection thereof, in 
action on note providing for payment by maker of 
reasonable attorney's fees in case of collection by 
action, did not bar subsequent action against maker 
for attorney's fees, since amount of such fees could 
not be ascertained until attorney's services were com- 
pleted by collection of note. Mohr v. Weinstein, 
218 N. Y. Supp. 271. 


CARRIERS 

City cannot, by ordinance requiring license of 
drivers of automobiles for hire, compel licensing 
one engaged in carrying passengers for hire by 
auto stage between points in different states; such 
requirements constituting a burden on_ interstate 
commerce. International Motor Transit Co. v. City 
of Seattle, 251 Pac. 120, Wash. 


CHARITIES 

Court has no power to authorize mortgaging 
property conveyed on charitable trust to be actu- 
ally used as an educational institution as distin- 
guished from property to provide income, con- 
trary to express terms of trust, since doctrine of 
approximation proceeds on assumption that in the 
new circumstances the donors would agree. Love- 
lance v. Marion Institute, 110 So. 381, Ala. 


CONSTITUTIONAL LAW 


Congress having, after full consideration and with 
acquiescence and long practice of all branches of 
government, established construction of Constitu- 
tion, it cannot subsequently by mere legislation re- 
verse such construction. Myers v. United States, 
47 Sup. Ct. 21. 


Statute empowering Attorney General to require 
dealers in securities to furnish information and sub- 
mit to examination respecting alleged fraudulent 
practices, and authorizing issuance of subpoena 
therefor, is not unconstitutional, as conferring 
judicial powers on Attorney General. Dunham v. 
Ottinger, 154 N. E. 298, N. Y. 


Cedar rust statute declaring certain trees (in- 
cluding some not diseased) a nuisance and provid- 
ing for abatement thereof, does not contemplate 
payment of damages for destruction of trees, but 
at most incidental expense incurred, nor is it there- 
fore violative of Const. U. S. Amend. 14. Miller 
v. State Entomologist, 135 S. E. 813, Va. 


That part of statute which provides that the 
state road department may immediately and with- 
out notice to the landowner appropriate land to the 
construction of state roads or bridges upon secur- 
ing to the owner compensation therefor by deposit- 





ing double the amount of value of such property 
as fixed by the judge of the court based upon ex 
parte affidavits, is void, because it constitutes a 
denial of due process as guaranteed by Declaration 
of Rights, and as being an unconstitutional invasion 
of the judicial power by reason of the limitations 
thereby imposed upon judicial inquiry. Spafford v. 
Brevard County, 110 So. 453, Fla. 


CONTRACTS 

Where all terms of land sale contract had been 
reduced to writing, and parties considered contract 
complete, and proceeded to do things necessary to 
carry it into execution, contract was mutual and 
binding, though not signed by one of purchasers. 
Kellogg v. Kartte, 154 N. E. 231, Ill. 


COVENANTS 


Covenant, by which grantee and his successors 
and assigns agreed not to dispose of any property 
conveyed to a Negro for at least 15 years, in 
absence of proof of contrary intention, indicated 
that covenant was entered into either for personal 
benefit of covenantee or for benefit of other land 
retained by him. Toothaker v. Pleasant, 288 S. W. 
39, Mo. 


CRIMINAL LAW 

In the trial of the defendant in a criminal action, 
a letter, written by a co-defendant, in which he 
states that the writer, and not defendant, committed 
the offense, is not competent evidence in behalf of 
the defendant. Barr v. State, 211 N. W. 188, Neb. 


Evidence—Defendant, who was arrested while 
carrying stolen goods in suitcase and whose com- 
panion ran away escaping arrest, held not entitled 
to show that companion while running said that 
he, and not defendant, owned the goods, and that 
defendant did not know contents of suitcase, all 
being hearsay. State v. Church, 135 S. E. 769, 
N. C. 


EVIDENCE 

Profanity—Evidence that a person in making a 
statement used profanity by way of emphasis, is 
admissible to show the emphasis. American State 
Bank v. Mueller Grain Co., 15 F. (2d) 899, 1. c 
903. 


A carbon impression of a letter written on a type- 
writer, made by the same stroke of the keys as the 
companion impression, is an “original.” Either im- 
pression is primary evidence of the contents of the 
letter, and notice to produce the original mailed 
letter in order to introduce one of the retained 
copies in evidence is not necessary. Anglo-Texas 
Oil Co. v. Manatt, 251 Pac. 60, Okla. 


FIDELITY INSURANCE 

Guaranty of bond to indemnify company against 
loss by fraud or dishonesty of employees held not 
limited to defalcations at place named in bond, not- 
withstanding that name, position, and location of 
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each employee was set out, in view of provision per- 
mitting interchanges and substitutions among em- 
ployees. Sales Corporation v. United States Fidel- 
ity & Guaranty Co., 110 So. 277, Ala. 


HOMICIDE 

In prosecution for murder by poisoning death 
certificate alone, shown by undisputed evidence to 
contain incorrect statement of cause of death, held 
not such evidence that cause of death was as therein 
stated, as to require submission to jury of offenses 
below felonious homicide. State v. Flory, 210 N. 
W. 962, Iowa. 


If, by reason of attack or conduct by another, 
defendant was rendered incapable of cool reflection, 
and while in such condition, intending to shoot 
such other, and not in self-defense, accidentally 
killed deceased, he would be guilty only of man- 
slaughter. Johnson v. State, 288 S. W. 223, Tex. 


INTOXICATING LIQUORS 


Officer seizing property after disclaimer by occu- 
pant of dwelling in basement of which liquor was 
found cannot be said to have violated constitutional 
right of occupant. United States v. 185 Cases of 
Scotch Whisky, 15 F. (2d) 563, R. I. 


Search of automobile without warrant is not Jjusti- 
fied by suspicion, based on fact that it came from 
place having reputation as haven for bootleggers 
and was seen parked at place said to be used by 
cars hauling liquor. Emite v. United States, 15 
F. (2d) 623, Tex. 


MOTOR VEHICLES 


Count that negligence of parents in allowing 
daughter, under 16 years of age, to drive auto- 
mobile, unaccompanied by adult, combined with 
daughter’s negligence in running car into buggy, 
caused plaintiff's injury, held to state cause of ac 
tion. Paschall v. Sharp, 110 So. 387, Ala. 


Injury from defendant’s car, which had been 
parked on steep grade and subsequently ran away of 
itself, raised presumption that defendant was negli- 
gent, which, on being rebutted, made issue for jury; 
that person injured parked car in violation of city 
ordinance, held not bar to recovery, where park- 
ing on forbidden street was made necessary by 
plaintiff's running out of gasoline and stopping to 
replenish his tank. Elliott v. Seattle Chain & Mfg. 
Co., 251 Pac. 117, Wash. 


NEW TRIAL 

Where inadequacy of damages awarded is clearly 
result of a compromise verdict, a new trial limited 
to issue of damages could not be awarded, and 
if plaintiff's motion seeks new trial on that single 
issue, and not on whole case, it is properly over- 
ruled, even though new trial on all issues would 
have been proper if moved for. Munden v. John- 
son, 135 S. E. 832, W. Va. 


PARENT AND CHILD 

Where mother did not show that she had been 
deprived of services, custody, control, or compan- 
ionship of her minor son, she could not recover 
for alienation of his affections. Pyle v. Waechter, 
210 N. W. 926, Iowa. 





PHYSICIANS AND SURGEONS 


Statute prohibiting optometrist to peddle from 
door to door, establishment of temporary office and 
practicing optometry outside of office held reason- 
able exercise of police power, having direct rela- 
tion to public health. Harris v. State Board of 
Optometrical Examiners, 135 Atl. 238, Pa. 


PLEADING 

Motion to amend pleading after case was re- 
manded, to include custom in explanation of con- 
tract, which had been construed by Circuit Court 
of Appeals before remand, held properly denied. 
Lamborn v. National Bank of Commerce, 15 F. 
(2d) 473, Va. 


RAPE 

In prosecution for statutory rape, it is immaterial 
whether prosecutrix had illicit relations with others 
or whether she consented, but where physician, 
who on day after alleged rape examined prosecu- 
trix, under statutory age of consent, testified that 
he could not say when hymen had been ruptured 
or irritated condition of organs was caused, re- 
fusal to permit cross-examination of prosecutrix as 
to illicit relations with others, to show that her con- 
dition might have been caused by others, was error. 
People v. Brehm, 218 N. Y. Supp. 469, N. Y. 


REMOVAL OF CAUSES 

Complaint against non-resident employer and resi- 
dent foreman, alleging death of employee as result 
of failure of employer and his foreman to keep 
machinery in proper order, held to state a joint 
cause of action as affecting employer's right to re- 
moval of cause for fraudulent joinder of foreman, 
Carroll v. Clinchfield Products Corporation, 135 S. 
E. 783, N. C. 


TENANCY IN COMMON 

Where tenant in common entered into, and had, 
exclusive possession of entire tract under mortgage 
from cotenants for over 20 years after maturity of 
mortgage, law presumes such possession was adverse 
to cotenants, giving him fee title against mortgagors 
and their heirs not under disability, under statute, 
barring right to recover lands or interest therein. 
Crews v. Crews, 135 S. E. 784, N. C. 


WORKMEN’S COMPENSATION 


Contraction of typhoid fever by employee from 
drinking water provided by employer held “acci- 
dental” within Workmen's Compensation Act. 
John aanen & Son v. Industrial Com., 154 N. E. 
203, Ill. 


Death of janitor, resulting from acute dilation 
of heart, weakened by chronic myocarditis and 
caused by excitement and exertion of answering 
false fire alarm at schoolhouse held compensable 
as “accidental injury,” notwithstanding absence of 
traumatic injury. Thompson v. City of Bingham- 
ton, 218 N. Y. Supp. 355. 


An employee in the store of the defendant em- 
ployer was shot and killed while carrying a bag of 
money, collected from the cash registers, to the 
cashier's office. The evidence sustains the finding 
of the commission that the motive was robbery. 
The employee’s dependents were entitled to com- 
pensation under the Workmen’s Compensation Act. 
Davis v. S. S. Kresge & Co., 210 N. W. 1003, 
Minn. 
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INDEX TO CURRENT LEGAL PERIODICALS 
The Cyc-Corpus Juris Classification is Used Herein , 


The titles of articles are printed in large capitals, and the author’s name is given. 


The other 


materials digested are notes or comments on cases or law points, and the principal case discussed 


is given with the decided point. 


Case notes that merely state what the opinion held are ex- 


eluded. Only articles and notes that would be of practical value are included. A classified cumu- 
lative index will later be given, so that it will not be necessary to search through each prior num- 


ber. 
convenient search. 


A cumulative table of cases commented on will be given when it becomes necessary for 


The references to legal periodicals are by volume and page, except where otherwise indicated. 
Thus, 39 Harv. L. R. 82-100, refers to volume 39, page 82 of the Harvard Law Review. The 


length of the article is indicated by the page numbers. 


long, covering pages 82 to 100, inclusive. 


Thus, the article referred to is 19 pages 


The abbreviations used (other than conventional) are as follows: 


Am.—American. 


B.—Bulletin. 
Cc. L. J.—Central Law Journal. 
J.—Journal. 


L.—Law or Legal. 


ACCIDENT INSURANCE 

Excepted Risk—Injury or Death from Poison. 
[Miller v. Ft. Wayne, Ete., Acc. Ass’n, 153 N. E. 
427, Ind.] 25 Mich. L. R. 309. 


ADMIRALTY 

Jurisdiction — Maritime 
Insurance Co. of New York v. 
Transportation Co., 12 F. (2d) 931.] 
L. R. 289. 


APPEAL AND ERROR 

Mistake—Extension of Time for Filing Un- 
dertaking on Appeal. [Provo Reservoir Co. v. 
Tanner, 249 Pac. 118, Utah.] 25 Mich. L. R. 291. 


Pleading—lInterposition of Equitable Defenses 
in Law Action—No Separate Appeal from Dis- 
missal of Equitable Defenses. [Emlenton Re- 
fining Co. v. Chambers, 14 F. (2d) 104.] 36 
Yale L. J. 278. 


Contracts. [Home 
Merchants’ 
25 Mich. 


ASSOCIATIONS 

THE LAW OF CO-OPERATIVE MARKET- 
ING. By Theodore R. Meyer. 15 Cal. L. R. 
85-112. . 


ATTORNEY GENERAL 

THE OPINIONS OF THE ATTORNEY GEN- 
ERAL AND THE GENERAL ACCOUNTING 
OFFICE. By O. R. McGuire. 15 Georgetown 
L. J. 115-126. 


BILLS AND NOTES 

Retention of Bill as an Acceptance. [Amer. 
Nat. Bank v. Nat. Bank, 249 Pac., 424, Okla.] 
25 Mich. L. R. 292. 


Form—Liability of Party Signing Under As- 
sumed Name. [Norfolk Natl. Bank v. First 
Nat’l Bank of Bristow, 210 N. W. 101, Neb.] 
40 Harv. L. R. 494. 

BUILDING AND CONSTRUCTION CON- 
TRACTS 

Negligence—Contractor Not Responsible to 
Third Person After Acceptance of Work by 
Owner. [Ford v. Sturgis, 14 F. (2d) 253.] 36 


Yale L. J. 278. 





Q.— Quarterly 
R.—Review. 
Reg.—Register. 
Rep.—Reporter. 
U.—University. 


COMMERCE 

STATE HIGHWAYS AND INTERSTATE 
MOTOR TRANSPORTATION. By Bernard C. 
Gavit. 21 Il. L. R. 559-567. 


Coneclusiveness of the Findings of the Inter- 
state Commerce Commission Under the Valua- 
tion Act. Note——25 Mich. L. R. 273-276. 


CONFLICT OF LAWS 


‘What Law Governs—Where May Action Be 
Brought. [Vermont Valley R. R. v. Conn., ete. 
Co., 133 Atl. 367, Vt.] 25 Mich. L. R. 294. 


CONTEMPT 


PUNISHMENT FOR CONTEMPT OF 


COURT. By Hugh Evander Willis. 2 Ind. L. R. 
309-314. 
CONSTITUTIONAL LAW 

METHODS OF PROTECTING THE CITY 


PLAN IN OUTLYING DISTRICTS. By Charles 


W. Tooke. 15 Georgetown L. J. 127-145. 
THE DRED SCOTT DECISION. By Horace 
H. Hagan. 15 Georgetown L. J. 95-114. 
President’s Power of Removal. [Myers v. 


United States, 47 Sup. Ct. 21.] 25 Mich. L. R. 


280. 


Discrimination Between Companies Operating 
Motor Bus Lines. [Schappi Bus Line, Ine. v. 
City of Hammond, 11 F. (2d) 940.] 21 Tl. L. R. 
502. 

Due Process of Law—Validity of Ordinance 
Establishing Public Taxicab Stand at Railroad 


Station. [D. L. & W. R. R. v. Mayor, ete. of 
Morristown, 14 F. (2d) 257.] 40 Harv. L. R. 
497. 

CONTRACTS 


Quasi-Contracts—Economie Duress. [Marshall 
v. Lovell, 11 F. (2d) 632.] 36 Yale L. J., 280. 


Unilateral Contracts—When Contract Comes 
Into Existence. [Grossman v. Calonia Land 
and Improvement Co., 134 Atl. 740, N. J.] 75 
Pa. L. R. 268. 
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CORPORATIONS Business Entries—Admissibility of Time Cards. 

De Facto Corporation— Collateral Attack. | [State v. Martin, 134 8. E. 599, W. Va.J 25 
Mich. L. R. 305. 


[Westlake Park Investment Company v. Jordan, 
246 Pac. 807, Cal.] 25 Mich. L. R. 299. 


Power of a State to Amend the Corporate 
Charter. [Hollender v. Rochester Food Products 
Corp. 152 N. E. 271, N. Y.] 25 Mich. L. R. 300. 


Jurisdiction Over Domestic Corporations by 
Service Out of the State. [Bennett v. Chicago 
Lumber & Coal Co. 208 N. W. 519, Iowa.] 25 
Mich. L. R. 293. 


Constitutionality of Statute Under Which 
Corporation is Organized.—Right to Invoke 
Question. [Siegel Land Corp. v. City of High- 
land Park and Farrand Ave. Improvement Ass’n, 
209 N. W. 51, Mich.] 25 Mich. L. R. 297. 


COURTS 

A Memorandum Decision. [State Industrial 
Board of N. Y. v. Terry & Tench Co., 47 Sup. 
Ct. 90.] 40 Harv. L. R. 485. 


CRIMINAL LAW 


SOME MODERN CRIMINAL LEGISLATION. 
By Sir Travers Humphreys. 70 Solicitors’ 
Jrnal. & Weekly Rep. 1231-1232; Vol. 71, pp. 
5, 6 [to be continued]. 


Admissibility of Evidence Obtained by Un- 
lawful Search and Seizure. [Lee v. United 
States, 14 F. (2d) 400.] 25 Mich. L. R. 295. 


Evidence—Homicide — Admissibility of Judg- 
ment Against Deceased to Show Aggression. 
[Curington v. State, 134 8S. E. 41, Ga.] 25 Mich. 
L. R. 306. 


Confession — Voluntariness — Question for 
Judge or Jury. [People v. Mathinson, 209 N. W. 
99, Mich.; People v. Guido, 152 N. E. 149, Tl] 
21 Ill. L. BR. 513. 


Accessory After the Fact—What Proof of 
Guilt on the Part of the Principal is Necessary. 
[Heyen v. State, 210 N. W. 165, Neb.] 25 Mich. 
L. R. 301. 


DEEDS 

Effect of Registry System—Priority of Pur- 
chase Money Mortgage. [Ellsberry v. Duval- 
Percival Trust Co. 282 S. W. 1054, Mo.] 40 
Harv. L. R. 499. 


EJECTMENT 

Prayer for Equitable Relief in Action of 
Ejectment. [Mirando v. Mirando, 132 Atl. 910, 
Conn.] 36 Yale L. J. 279. 


Equitable Estoppel as a Defense at Common 
Law—Mistake. [Sea Food Co. v. Meyer, 109 
So. 647, Miss.] 36 Yale L. J. 281. 


EVIDENCE 
Admissibility of Evidence of Non-Access. 
[Lynch v. Rosenberger, 249 Pac. 682, Kan.] 


75 Pa. L. R. 271-273. 


Res Gestae—Statements Made After the 
Event. [Haubrock v. Lamping, 152 N. E. 205, 
Ohio.] 25 Mich. L. R. 277. 





Admissibility of Assessment Lists as Evidence 
of Value. [Winemiller v. Lorton, 249 Pac. 406, 
Okla.] 25 Mich. L. R. 304, 


FEDERAL COURTS 


SOME PITFALLS IN FEDERAL PRACTICE, 
By Edward F. Treadwell. 15 Cal. L. R. 113-117. 


THE ROLE OF THE SUPREME COURT OF 
THE UNITED STATES IN THE SETTLE- 
MENT OF INTER-STATE DISPUTES. Part 
II. By James Brown Scott. 15 Georgetown 
L. J. 146-167. 


GAME 

THE POWER OF THE STATE TO CONTROL 
THE USE OF ITS NATURAL RESOURCES, 
Part I. By Dwight Williams. 2 Minn. L. R, 
129-149. 


GAS 

Rate Regulation—Determination of the Rate 
Base. [United Fuel Gas Co. v. Public Service 
Com. of West Virginia, 14 F. (2d) 209.] 36 
Yale L. J.. 279. 


GIFTS 

THE REQUIREMENT OF DELIVERY IN 
GIFTS OF CHATTELS AND OF CHOSES IN 
ACTION EVIDENCED BY COMMERCIAL IN- 
STRUMENTS. Part III. By Philip Mechem. 
21 Ill. L. R. 568-609. 


GUARANTY 


Renewal and Extension of Time in Continuing 
Guaranty. Note.—25 Mich. L. R. 270-273. 


Alteration of Instruments—Inserting in Guar- 
anty Correct Amount. [McConnon & Co. v. 
Mench, 209 N. W. 830, Mich.] 25 Mich. L. R. 
290. 


HUSBAND AND WIFE 

Wife’s Judgment for Breach of Separation 
Agreement Cannot Be Satisfied from Husband’s 
Judgment for Alienation of Affections. [Swartz- 
lander v. Swartzlander, 127 Mise. 801, N. Y.] 
36 Yale L. J. 277. 


INJUNCTIONS 
Jurisdiction of Equity Over Libels Affecting 
Trade. Note—75 Pa. L. R. 258-261. 


Dissolution for Lack of Subpoena.  [Forst- 
mann & Huffmann Co. v. United Front Commit- 
tee, ete., 133 Atl. 774, N. J.] 25 Mich. L, R. 302. 


INSOLVENCY 

Secured Creditor Precluded from Proving Two 
Claims Where Insolvent Has Converted Security. 
[Appeal of Atlantic Nat’] Bank, 134 S. E. 395, 
8. C.] 36 Yale L. J. 275. 


INTERNAL REVENUE 

Income Tax—Gains from Unlawful Business 
—Income from Sales of Liquor Taxable. [Stein- 
berg v. United States, 14 F. (2d) 564.] 75 Pa. 
L. R. 277-279. 
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Federal Estate Tax Erroneously Exacted on 
Whole Trust Fund Where Donor Retains One- 
half Income for Her Life—Other Half Income 
to Daughters—Gifts Over. [Bradley v. Nichols, 
13 F. (2d) 857, Mass.] 36 Yale L. J. 283. 


JUDGMENTS 


Foreign Judgments—Foreign Decree for Con- 
veyance of Land as Cause of Action at Situs. 
[Burchell v. Burchell, 2 D. L. R. 595, Canada.] 
40 Harv. L. R. 500. 

Construetive Notice—Docketing of Judgments. 
[Zimmer v. Dunlap, 133 Atl. 514, N. J.—Judg- 
ment against Giuseppe Chiera and docketed as 
against him does not become a lien on land of 
Joseph Chiera as against subsequent mortgagee, 
although both names designated the same per- 
son.] 25 Mich. L. R. 296. 


JURIES 

Peremptory Challenges— Joint Defendants. 
[Sutton v. Otis Elevator Company, 249 Pac. 437, 
453, 469, Utah.] 25 Mich. L. R. 309. 





LIBEL AND SLANDER | 
Qualified Privilege. [Hartman v. Hyman, 134 | 
Atl. 486, Pa.] 25 Mich. L. R. 310. 


LIFE INSURANCE | 
Construction of ‘*Suicide’’ Clause. [Freeman | 
v. Metropolitan Life Ins. Co., 134 8. E. 639, Ga.] | 
25 Mich. L. R. 308. 
| 

| 


MASTER AND SERVANT | 
Joint Liability for Tort of Servants. [Bart- 
lett v. Sullivan, 241 Ill. App. 410.] 21 Ill. L. R. | 
§22. 


MOTOR VEHICLES 
Duty of Host to Guest. [Cleary v. Eckart, | 
210 N. W. 267, Wis.] 25 Mich. L. R. 311. 


Theft Insuranee—Non-Compliance by Pur- | 
chaser with Formalities of Penal Sales Statute | 
Bars Recovery. [Morris v. Firemen’s Ins. Co. 
of New Jersey, 247 Pac. 852, Kan.] 36 Yale 
L. J. 276. 


MUNICIPAL CORPORATIONS 
Charter Provision Limiting Height of Build- | 
ing Not Applicable to City Hall. [Kubach Co. 
v. MeGuire, 248 Pac. 676, Cal.j 36 Yale L. J. | 
277. 
PARENT AND CHILD 
The Custody of Children. Note.—2 Indiana 
L. R. 325-330. 


PATENTS | 

Res Judicata in Patent Cases. [Wenborne- | 
Karpen Dryer Co. v. Dort Motor Co., 14 F. (2d) | 
378.) 40 Harv. L. R. 505. 





PRINCIPAL AND SURETY 


Discharge of Surety Company by Premature 
Payment on Contract. [Pickens County v. Na- 
tional Surety Co., 13 F. (2d) 758]. 36 Yale 
L. J. 282. 


PUBLIC 

Administrative Tribunals—Judicial Review of 
Regulations and Orders. [Illinois Power and 
Light Corporation v. Commerce Commission, 151 
N. E. 236, Ill.] 25 Mich. L. R. 288. 


RAILROADS 

Duty of Licensee to Remove Railway Built 
on Land of Another. [Never-Stop Ry. v. British 
Empire Exhibition, 135 L. T. 405, British.] 36 
Yale L. J. 281 


SPECIFIC PERFORMANCE 


Defect in Vendor’s Title at Time of Execu- 
tion of Contract of Sale of Land as Affecting 
Mutuality. [Crowley v. Crowley, 13 F. (2d) 
311.] 25 Mich. L. R. 303. 


TAXATION 


Foreign Corporation Taxed on Business of 
Subsidiaries. [National Leather Co. v. Com., 
152 N. E. 916, Mass.] 25 Mich, L. R. 278. 


Exemptions—City Property Used in Public 
Service Business. [Commonwealth v. Philadel- 
phia Rapid Transit Co., 134 Atl. 452, Pa.] 25 
Mich. L. R. 312. 


Validity of Succession Tax on Equitably Con- 
verted Land Within the State. [Commonwealth 
v. Presbyterian Hospital, 134 Atl. 427, Pa.] 
36 Yale L. J. 283. 


TRUSTS 

Resulting — Payment by Husband for Con- 
veyance te Wife. [John v. John, 153 N. E. 3683, 
Ill.] 25 Mich. L. R. 315. 


Constructive—Purchase from Thief. [Ander- 
sen, Meyer & Co. v. Fur & Wool Trading Co. 
14 F. (2d) 586.] 25 Mich. L. BR. 313. 


Creation by Will—Validity After Beneficiaries 
Reach Majority. [In re Ogden’s Estate, 248 
Pac. 680, Cal.] 36 Yale L. J. 284. 


VENDOR AND PURCHASER 


Status of Parties—Covenant Against Incum- 
branees. [Summers v. Midland Co. 209 N. W. 
323 Mina.] 25 Mich. L. R. 297. 


WILLS 

Devise to a Wife of Interest in Remainder 
Which She Would Take by Descent. [Kepper v. 
Sehumacher, 153 N. E. 417, Ind.] 2 Indiana 
L. BR. 331. 


Construction of Words ‘‘First Right’’ to 
Home—Devisee Only Entitled to Prior Right to 
Purchase. [Estate of Louisa Gerheim, 88 Pa. 
Super. 530.] 75 Pa. L. R. 281-282. 
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